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Rules of Procedure of the Supervisory Board of 

SMA Solar Technology AG  

(Version as of February 4, 2021) 
 

 

The Supervisory Board of SMA Solar Technology AG ("Company") adopted its own Rules of Procedure in a 

resolution of February 4, 2021. 

 

 

§ 1 

General Information 

(1) The Supervisory Board advises and supervises the Managing Board in issues concerning the manage-
ment of the Company on a regular basis. In performing its duties, it cooperates closely with the Man-
aging Board in an atmosphere of trust and in the interest of the Company. The provision of sufficient 
information to the Supervisory Board is a joint task of the Managing Board and the Supervisory Board 
. 

(2) The Supervisory Board conducts its business in accordance with the legal provisions, the Company's 
Articles of Incorporation, these Rules of Procedure and the German Corporate Governance Code as 
amended ("Code").  If and insofar as there are deviations from the recommendations of the Code, the 
Supervisory Board and the Managing Board will issue a corresponding declaration pursuant to § 161 
of the German Stock Corporation Act (Aktiengesetz, AktG) where required by law. 

(3) The Supervisory Board regularly reviews, at least once every two years, the effectiveness of its activity 
and that of its committees and reports on the method of review in the Company Management Statement. 

(4) For the appointment of Managing Board members, in addition to the legal framework conditions, the 
Supervisory Board will observe the following principles: 

a) The goals defined by the Supervisory Board for the composition of the Managing Board and the 
diversity concept defined by the Supervisory Board. 

b) Reappointment before the end of a year prior to the expiry of the period of appointment with simul-
taneous removal of the ongoing appointment is only permitted in particular circumstances.  

c) The appointment as a member of the Managing Board shall terminate upon the end of the Annual 
General Meeting at which the relevant Managing Board member has reached the age of 65.  
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§ 2 

Membership in the Supervisory Board  

For proposals for the election of Supervisory Board members, in addition to the legal framework conditions, 
the Supervisory Board will consider the following principles: 

(1) The proposals will take into account the goals defined by the Supervisory Board for its composition, 
as well as the skills profile and diversity concept defined by the Supervisory Board in their versions 
valid at the time of the proposal. 

(2) The Supervisory Board shall consist at all times of members who have the required knowledge, abili-
ties, and technical experience to perform their control and consulting duties properly. 

(3) The Supervisory Board should only include members who will not have reached the age of 75 at the 
end of their terms of office. Reasons must be given to the Annual General Meeting for any deviation. 

(4) The Supervisory Board must comprise – in its own estimation – an adequate number of independent 
members. A member of the Supervisory Board is considered as independent if the member has no 
business or personal relationship with the Company or its Managing Board, which could constitute a 
conflict of interest. 

(5) A former member of the Company's Managing Board may not become a member of the Supervi-
sory Board until two years have elapsed since his retirement from the Managing Board, unless his 
election is proposed by shareholders who hold more than 25% of the Company's voting rights. Ex-
ceptions must be given to the Annual General Meeting for any deviation. 

(6) Not more than two former members of the Company's Managing Board shall be members of the 
Supervisory Board . Reasons must be given to the Annual General Meeting for any deviation. Super-
visory Board members shall not hold board functions, nor provide consulting services to main com-
petitors of the Company, nor have a close personal relationship with the boards of a main competitor. 

(7) A person who is a member of the Managing Board of a listed company shall not hold more than two 
Supervisory Board seats in listed companies that do not belong to the group.  
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(8) Elections to the Supervisory Board shall be organized as individual elections. Proposals of candidates 
for the chairmanship of the Supervisory Board shall be announced to the shareholders. 

 

§ 3 

Rights and Duties of the Supervisory Board Members 

(1) All members of the Supervisory Board have the same rights and duties unless otherwise determined by 
legal provisions, the Articles of Incorporation, or these Rules of Procedure. They are not bound by man-
dates or directives. 

(2) Each member of the Supervisory Board is obliged to act in the Company's best interests. No member 
of the Supervisory Board may pursue personal interests in their decisions or use business opportunities 
intended for the Company for themselves. 

(3) Each member of the Supervisory Board has to inform the Chairman of the Supervisory Board promptly 
of any conflicts of interest, especially those that may arise through a consultancy or directorship function 
with clients, suppliers, lenders, or other business associates. The Supervisory Board provides information 
in its report to the Annual General Meeting on any conflicts of interest and the handling thereof. Signif-
icant conflicts of interest concerning a Supervisory Board member that are not temporary shall lead to 
the termination of the Supervisory Board mandate. 

 

 

§ 4 

Confidentiality 

(1)  The members of the Supervisory Board are bound to secrecy with regard to confidential reports and 
confidential negotiations as well as secrets of the Company, in particular trade and business secrets, 
which have been disclosed to them during their activity on the Supervisory Board. This obligation con-
tinues to apply after they have left office. 

(2)  If a member of the Supervisory Board wants to disclose information to third parties and if it cannot be 
safely ruled out that this information is confidential or relates to secrets of the Company, said member 
shall notify the Chairman of the Supervisory Board thereof in advance and give him the opportunity to 
make a statement. 

(3) The members of the Supervisory Board are obliged upon retirement from their office – but at the latest 
after discharge from the last term of office – to return all documents such as letters, correspondence, 
records, and the like, including in electronic form, that relate to matters of the Company and are in their 
possession, promptly to the Company, or to confirm in writing that all documents have been destroyed 
and/or deleted. This obligation shall also cover any duplicates and copies of documents. The members 
of the Supervisory Board have no right of retention in respect of such documents. The Company is 
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obligated to grant the Supervisory Board member, after their departure and through an independent 
third party bound to confidentiality on the basis of their profession, access to the records of the Com-
pany, provided the former member requires this access to defend themselves against claims in connec-
tion with their Supervisory Board activity.  

(4) Each member of the Supervisory Board ensures that any personnel whom they may involve similarly 
preserve confidentiality as described in (1) and (3) above. 

 

 

§ 5 

Election and Tasks of the Chairman and the Deputy Chairman 

(1) After the Annual General Meeting, in which the Supervisory Board members of the shareholders are 
elected, a Supervisory Board meeting is held without special invitation. At this meeting, the Supervi-
sory  Board shall, under the chairmanship of the oldest Supervisory Board member present, elect from 
its midst a Chairman and a Deputy Chairman according to § 27 (1) and (2) of the Co-determination Act 
(Mitbestimmungsgesetz, MitbestG). The terms of office of the Chairman and the Deputy Chairman cor-
respond with their terms of office as Supervisory Board members, unless a shorter term of office is stip-
ulated during the election. The Deputy Chairman shall have the rights and obligations of the Chairman 
of the Supervisory Board , if the latter is prevented from performing his duties.  

(2) If a former member of the Company's Managing Board becomes a member of the Supervisory Board 
before two years have lapsed since his/her retirement from the Managing Board, a change to the 
chairmanship of the Supervisory Board shall be an exception for which reasons must be given to the 
Annual General Meeting. 

(3) Should the Chairman or Deputy resign before his/her term of office has expired, the Supervisory Board 
immediately holds a new election in order to appoint a new Chairman or Deputy for the remaining term 
of office of the person having resigned.  

(4) The Chairman of the Supervisory Board coordinates the work in the Supervisory Board, chairs the meet-
ings and represents the interests of the Supervisory Board externally. Declarations of intent by the Su-
pervisory Board and its committees are executed on behalf of the Supervisory Board by the Chairman. 
The Chairman is authorized to receive declarations on behalf of the Supervisory Board . 

(5) The Chairman of the Supervisory Board regularly maintains contact with the Managing Board and 
consults with it on the strategy, business development, risk situation, risk management, and the compli-
ance of the Company. The Chairman of the Supervisory Board will inform the Supervisory Board of 
important events that are of crucial importance for the assessment of the situation, development, and 
management of the Company, as well as convene a Supervisory Board meeting if necessary. 
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§ 6 

Meetings 

(1) The meetings of the Supervisory Board shall take place once in every calendar quarter and must take 
place twice every six months. 

2) The Chairman convokes the meetings in written form, giving two weeks' notice, and defines the form of 
the meetings. When calculating the notice period the date of communication and the date of the meet-
ing are not counted. In urgent cases, the Chairman may shorten the period of notice and convoke a 
meeting orally, by telephone, by fax, or by other electronic means. The agenda items are to be an-
nounced with the invitation. 

(3) The Chairman of the Supervisory Board chairs the meeting and determines the working language at 
the meeting and the order in which the agenda items are dealt with. 

 (4) If a member of the Supervisory Board has attended less than half of the meetings of the Supervi-
sory Board and any committees he/she belongs to within one fiscal year, this shall be noted in the 
report of the Supervisory Board to the Annual General Meeting. 

 
 

§ 7 

Adoption of Resolutions 

(1) Resolutions of the Supervisory Board are usually passed at Supervisory Board meetings. By order of 
the Chairman, resolutions of the Supervisory Board may also be adopted by votes given orally, by 
telephone, in written form, by fax, or by electronic means. Resolutions adopted in this manner are con-
firmed by the Chairman in writing and sent to all members of the Supervisory Board. 

(2) Resolutions concerning items of the agenda that were not communicated in time can only be passed if 
no member opposes the vote. In this case, absent members must be given the opportunity of objecting 
to this resolution or of casting their votes in writing, by fax, by e-mail, or by other customary means of 
telecommunication within an adequate period to be determined by the Chairman. The resolution will 
only become effective if all absent members of the Supervisory Board do not oppose or if all absent 
members consent to the resolution within this period. 

(3)  The Supervisory Board has a quorum if all members have been invited and at least half of the members 
making up the Supervisory Board take part in the voting. As regards the quorum of the Supervi-
sory Board members are considered to participate in the adoption of resolutions even when they ab-
stain from casting their vote. Absent members of the Supervisory Board may participate in the voting by 
submitting their votes in written form through other members. In addition, absent Supervisory Board 
members may cast their votes during the meeting, or subsequently within an adequate period to be 
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determined by the Chairman, orally, by telephone, by fax, by e-mail, or by any other customary means 
of telecommunication, in particular via video transmission.  

(4)  Unless otherwise required by law, in particular by §§ 27, 29 (2), 31, and 32 of the Co-determination 
Act (Mitbestimmungsgesetz, MitbestG), the Supervisory Board adopts resolutions by simple majority of 
votes cast. An abstention from voting does not count as vote cast. In the event of a voting tie, the 
Chairman’s vote shall be decisive pursuant to §§ 29 (2) and 31 (4) of the Co-determination Act; each 
Supervisory Board member may request that a new vote within the meaning of these provisions be held. 
The Deputy Chairman does not have a second vote. The second vote may also be submitted in writing 
as per (3) sentence 3. 

(5)  The Chairman determines the order in which the items on the agenda are dealt with as well as the type 
and order of voting. The Chairman may adjourn the adoption of resolutions regarding individual, sev-
eral, or all items on the agenda at his/her due discretion once by not more than one month. 

(6)  The Chairman is authorized to execute declarations of intent required to implement the resolutions 
adopted by the Supervisory Board and to receive declarations of intent on behalf of the Supervi-
sory Board. In the absence of the Chairman, the Deputy shall have these powers. 

(7)  The Supervisory Board is entitled to pass resolutions on amendments to the Articles of Incorporation, 
insofar as they relate to their form only. 

 

 

§ 8 

Participation of Third Parties 

(1) The members of the Managing Board participate in the meetings of the Supervisory Board, unless the 
Supervisory Board gives any other instructions. 

(2) The Chairman of the Supervisory Board may decide whether to call upon experts and people able to 
provide information, in particular auditors and/or the legal and tax consultants of the Company, for 
dealing with individual points on the agenda, unless the Supervisory Board determines otherwise.  

(3) The financial auditor participates in the consultations of the Supervisory Board regarding the annual 
and consolidated financial statements and reports on material findings of his/her audit. 

 

 

 

 

§ 9 
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Minutes on Meetings and Resolutions 

(1)  Minutes are to be kept of the Supervisory Board meetings. They are signed by the Chairman of the 
Supervisory Board or – if he/she is unable to attend at the meeting – by the person who chairs the 
meeting, and shall be dispatched as copies within two weeks from the date of the meeting. The minutes 
indicate the place and date of the meeting, those attending, the items on the agenda, the principal 
content of what was dealt with, and the resolutions adopted by the Supervisory Board. The minutes will 
be regarded as approved if no member of the Supervisory Board who took part in the voting raises an 
objection at the next meeting of the Supervisory Board. 

(2) Resolutions not adopted at meetings are to be confirmed by the Chairman of the Supervisory Board in 
signed minutes.  Copies of the minutes are to be sent to all members of the Supervisory Board within 
two weeks. The minutes will be regarded as approved if no member of the Supervisory Board who took 
part in the voting raises a written objection to the Chairman of the Supervisory Board within a month of 
the minutes being sent. 

 
 

§ 10 

Committees – General Regulations 

(1) The Supervisory Board shall form the following committees and staff them from its midst: 

a) Presidial Committee (§ 11); 

b) Audit Committee (§ 12);  

c) Nomination Committee, which is staffed exclusively with representatives of the shareholders and 
which proposes suitable candidates to the Supervisory Board for its election proposals to the 
Annual General Meeting. 

d) Mediation Committee, which is formed directly after the election of the Chairman and the Deputy 
Chairman of the Supervisory  Board in order to fulfill the tasks set forth in § 31 (3) sentence 1 of 
the Co-determination Act (Mitbestimmungsgesetz, MitbestG). This committee shall consist of the 
Chairman and the Deputy Chairman of the Supervisory Board as well as one member elected 
by the employees' Supervisory Board members and one member elected by the stockholders' 
Supervisory Board members with a majority of the votes cast. 

(2) From among its members, the Supervisory Board may set up and appoint further – in particular techni-
cally qualified – committees and, to the extent legally possible, transfer to them the decision-making 
powers of the Supervisory Board. 

(3) Any regulations stipulated for the Supervisory Board in the Articles of Incorporation and in these 
Rules of Procedure shall apply accordingly to the internal order of the committees, unless otherwise 
specified below. 
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(4) Unless provisions to the contrary have been agreed to, the committees will be made up of four members 
who, provided they were elected as committee members and do not already belong to the committee 
as Chairman or Deputy Chairman of the Supervisory Board by virtue of their position, have relevant 
qualifications and specific experience in the respective work field. A committee only has a quorum if at 
least three committee members take part in the voting. The members of the Managing Board participate 
in the meetings of the committees if desired by the Chairman of the committee.  

(5) The members of the committees will be appointed in the constituent Supervisory Board meeting for the 
duration of their term of office as a Supervisory Board member.  

(6) The committee may elect a Chairman from its midst, unless the Supervisory Board appoints a Supervi-
sory Board member as the Chairman of the committee. In the event of a voting tie, provided no binding 
legal regulations to the contrary apply, the Chairman's vote shall be decisive pursuant to §§  29 (2) 
and 31 (4) of the Co-determination Act (Mitbestimmungsgesetz, MitbestG); each Supervisory Board 
member may request that a new vote within the meaning of these provisions be held. The Deputy Chair-
man does not have a second vote. The Chairman of the committee may involve Supervisory Board 
members who are not members of the committee for consulting purposes. It shall not be the rule for a 
former Chairman of the Managing Board or a member of the Managing Board to become Chairman 
of a Supervisory Board committee. 

(7) The respective committee chairman or – if a committee chairman has not been elected – a committee 
member selected by the committee shall regularly report to the Supervisory Board on the activity of the 
committee.  

(8) Supervisory Board members who do not belong to the committee can attend committee meetings, unless 
the chairman of the committee or – if a committee chairman has not been elected – the majority of 
committee member adopt a resolution to the contrary.  

 

 

§ 11  

General Committee 

(1) The members of the Presidial Committee are the Chairman and the Deputy Chairman of the Supervisory 
Committee, as well as one member elected by the employees' Supervisory Board members and one 
member elected by the stockholders' Supervisory Board members with a majority of the votes cast. The 
Chairman of the Supervisory Board shall chair the Presidial Committee. 

(2) The Presidial Committee has the following tasks: 

a) Consenting to the schedule of responsibilities for the Managing Board; 

b) Regulating personnel matters assigned to the Supervisory  Board, in particular concluding, alter-
ing, and terminating the employment contracts with members of the Managing Board, except 
for determining and altering compensation of the Managing Board (including pension 
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commitments) within the meaning of §  87 (1) German  Stock Corporation Act (Aktiengesetz, 
AktG) as well as appointing and withdrawing Managing Board members; 

c) Consenting to all measures and transactions of the Managing Board that require consent in 
accordance with the rules of procedure of the Managing Board, provided said measures and 
transactions do not legally require a decision from the Supervisory Board, especially the consent 
as per § 89 German Stock Corporation Act (Granting of credit to executive board members), 
as per § 114 German Stock Corporation Act (Contracts with supervisory board members), and 
as per §115 German Stock Corporation Act (Granting of credit to supervisory board members), 
as well as consenting to the subscription of a D&O insurance in the name of the Supervisory 
Board; 

d) Dealing with conflicts of interest of members of the Managing Board or the Supervisory Board; 

(e) Long-term Managing Board succession planning, taking the Company's executive staff plans into 
account;  

f) Preparing the meetings of the Supervisory Board and supervising the implementation of the res-
olutions adopted by the Supervisory Board or its committees.  

(3) Based on the proposal of the Presidial Committee, the full Supervisory Board determines total compen-
sation of the individual members of the Managing Board. It determines the compensation system and 
reviews it on a regular basis. The Supervisory Board presents the compensation system and any modi-
fications to the Annual General Meeting for approval.  

 

 

§ 12 

Audit Committee 

(1) The Audit Committee is made up of four members elected by the full Supervisory Board. At least one 
member of the Audit Committee must be independent and an expert in the fields of accounting or 
financial auditing. The Chairman of the Audit Committee shall be independent and have specialist 
knowledge of and experience in the application of accounting principles and internal control proce-
dures, as well as be familiar with the topic of financial audit. The Chairman of the Supervisory Board 
or a former Managing Board member whose appointment ended less than two years ago shall not be 
the Chairman of the Audit Committee. 

(2) The Audit Committee has the following tasks: 

a) Reviewing the independence of the proposed auditor; 

b) Commissioning the auditor to conduct the audit; 

c) Establishing the main points of the audit; 
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d) Reaching agreement on the fee with the auditor; 

e) Measures to supervise the independence of the auditor and the services provided additionally 
by the auditor; 

f) Preparing the audit of the annual and consolidated financial statements by the Supervi-
sory Board; 

g) Assessment of the quality of the financial audits performed; 

h) Questions of accounting and of risk management, including monitoring the accounting pro-
cesses, efficiency of the internal control system, of the risk management system, and of the inter-
nal auditing system; 

i) Questions of compliance; 

j) Review and approval for orders to the appointed (Group) auditor regarding the provision of (1) 
services to the Company, provided the individual amount exceeds EUR 50,000 or, within a fiscal 
year, EUR 150,000, and (2) of tax consultancy services as defined in Art. 5 of EU regulation 
537/2014; 

k)  Review and approval of transactions with close persons as defined in § 111a German Stock 
Corporation Act (AktG), provided these transactions require Supervisory Board approval as per 
§ 111a  German Stock Corporation Act (AktG).  

(3) Prior to submitting the proposal on the appointment of the auditor to the Annual General Meeting, the 
Audit Committee obtains a declaration of the respective auditor whether and, if applicable, which pro-
fessional, financial, or other relationships exist between the auditor, the auditor's executive bodies and 
audit managers on the one hand, and the Company and the members of its executive bodies on the 
other, that could give cause to doubt the auditor's independence. The declaration shall also include 
information about to what extent other services were provided to the Company, in particular in the 
consulting field, in the previous fiscal year or have been agreed by contract for the next year.  

(4) The Audit Committee has to impose by contract the following particular duties on the auditor: 

a) Prompt notification of the Chairman of the Audit Committee of possible grounds for bias or dis-
qualification occurring during the audit, insofar as these cannot be rectified; 

b) Immediate report of the auditor on all significant findings and events relevant to the tasks of the 
Supervisory Board that have been identified during the audit of financial statements; 

c) Notification of the Supervisory Board and a note in the audit report if the auditor identifies any 
facts during the financial audit that show deviations of the declaration given by the Managing 
Board and Supervisory Board from the Code. 
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(5) The statutory audit duties of all members of the Supervisory Board shall not be affected thereby. The 
consolidated financial statement is audited by the auditor and by the full Supervisory Board.  

 

 

§ 13  

Reporting 

(1) Reports of the Managing Board to the Supervisory Board as well as any documents required for deci-
sion-making, in particular the annual financial statement, the consolidated financial statement, and the 
audit report, shall be sent to all Supervisory Board members as early as possible prior to the meeting, 
normally in text form, unless determined otherwise by the Supervisory Board in the individual case. 

(2) The auditors' audit reports and any special reports are to be made available to each member of the 
Supervisory Board, unless determined otherwise by the Supervisory Board in the individual case.  

 

 

§ 14 

Effective Date of the Rules of Procedure 

These Rules of Procedure become effective on the date they are adopted. Previous Rules of Procedure become 
ineffective as a result.  
 

 
 
 

Niestetal, February 4, 2021  

                The Chairman of the Supervisory Board  
          Uwe Kleinkauf 
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